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W3yueHune MAeATENbHOCTH OINEPaTHBHBIX Cyna ¥ MHBIX HOPMAaTHUBHBIX IMPABOBBIX AKTOB,
NOJpPA3CCHU OpPraHOB BHYTPEHHUX Jell Pa3bACHSAIOUINX WIH PETYIUPYIOIUX MOPAIOK
(manee — OB/l) mo 6opnbe ¢ MpecTymHOCThIO npoBenenuss OPM unu ucnosab30BaHus UX pe-
MOKA3bIBAET, YTO OAHUMHU M3 MPOOIEMHBIX SIB- 3yabTaroB. [IpoGremMHBIE BOMPOCHI KacaroTcs
JSIFOTCS. BOIIPOCHI, CBA3aHHBIE C MPOBEICHHEM MHOTHX 00CTOSITEIbCTB, HAIIPUMED, CBSI3aHHBIX
MMH OIIEPATUBHO-PO3BICKHBIX MEPOIPUATUN ¢ oobekramu npoBoauMbix OPM. B ocHOBHOM
(manee — OPM). OO0 akTyanbHOCTH JAHHOUN B KadecTBe 00BekTOB mpoBeneHuss OPM pac-
poOIeMbl CBUAETENBCTBYIOT HAJIMYUE 3HAYH- CMaTpUBAIOTCS OA03peBaeMble (0OBUHSEMBIE).
TEJILHOTO KOJIM4ecTBa onpenenennit Koncrury- IIpu paccrnenoBaHuu MpeCTyIUICHUH (QUTypH-
uuonHoro Cyna, moctaHoBieHuit BepxoBHoro PYIOT U MHBIE YYaCTHUKH YTOJIOBHOTO CYyA0IPO-
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M3BOJCTBA: IOTEPIIEBILNE, CBHUIETEIH, IEpe-
BOAUUKHU U p. Bo3nukaer Bonpoc: OPM mMoryt
IIPOBOJIUTHCS B OTHOILIEHUH TOJIBKO OIIPEEIIECH-
HBIX CyOBEKTOB YTOJIOBHOTO CYJOIIPOU3BO/ICTBA
WM B OTHOUIEHUH BCEX YYACTHUKOB?

B nannoii crarse B kauecTBe 00bekTa OPM
OyzeT paccMoTpeHa (hurypa norepreBILIero, Ko-
TOpasi B yTOJIOBHOM [IEJI€ UTPAET OJHY U3 KIIIO-
4yeBbIX posiei. Kak u3BeCTHO, B yroJ0BHOM J€lie
MOTEPIEBIINN NOSABIAETCS MOCIE COBEPILECHUS
B €r0 OTHOILIECHHUH YTOJOBHO HAKa3yeMOIo Jie-
SHUA. Y4acThe B YTrOJIOBHOM IIPOLIECCE pac-
CMaTpHUBAEMOr0 CyObEeKTa 00s13aTeIbHO B CBA3U
C T€M, YTO MOTEPIEBIIUH SBIAETCS Ba)KHBIM
UCTOYHUKOM HMH(POPMAIMK O COBEPIICHHOM
MPECTYIUICHUU U JTUIE (JIUIIaX), €r0 COBEPILNB-
meM. B ganpHeiiemM MIMEHHO y IIOTEPIEBILIErO
BO3HMKAEeT HEOOXOAMMOCTh BOCCTAaHOBJICHHUS
€r0 HapyLICHHbIX 3aKOHHBIX IIPaB, BO3MEILE-
HUS MarepuanbHOro yimepba (mpu HaIu4uu),
a MHOTJAa KOMIIEHCAI[MH MOPAJIBHOTO WU (Pu-
3U4ECKOr0 BPEla, HAHECEHHOIO COBEPIICHHBIM
IIPECTYIUICHUEM.

B cBia3uM €O 3HAYUTENIBLHOU POJIBIO IIOTEP-
IIEBIIETO B YIOJIOBHOM CYAOIIPOM3BOACTBE U
JUIs €IMHOOOPa3HOTO BOCIPUATHUS €r0 CYIIHO-
CTH pacCMOTPHUM €ro C TOYKH 3PEHMs YIOJIOB-
HOTI'O ¥ YTOJIOBHO-IIPOLIECCYAIBHOIO 3aKOHOB.

B VYronosHo-nponeccyaJbHOM — KOJEKCE
Poccuiickont @enepauuu (nanee — YIIK P®D)
yKa3aHo, YTO IOTEPIEBIINM SBISETCA (PHU3H-
YECKOE JIML0, KOTOPOMY IIPECTYIUIEHUEM IIpHU-
YUHEH (PU3MYECKUH, HMYLIECTBEHHBIH, MO-
palbHBI Bpeld, a TAKKE IOPUIUYECKOE JIULO
B Clly4ae IPUUYMHEHMS INPECTYIIEHUEM Bpena
€ro MMYIIECTBY M JEJIOBOW pemytauuu'. 3a-
KOHOJATEJILCTBOM IIPELyCMOTPEHO, 4YTO I0CIIe
BO30Y>KJICHUS YTOJIOBHOTO JIeJIa OCTpaiaBliee
JMLIO HE3aMEJIUTEIbHO I0JKHO OBITh MPU3HA-
HO norepreBnM. OQHAKO YEI0BEK, KOTOPOMY
ObUT HAaHECEH BPEJI B pe3yJIbTaTe COBEPIICHHOTO
IIPECTYITHOTO AESIHUSI, CTAHOBUTCS «IIOTEPIIEB-
LIIMM» B FIOPUIUYECKOM CMBICIIE TOJIBKO IIOCIIE

IIPUHSATHS IPOLECCYAIbHOTO PEIIEHUs JIU-
1IOM, YIOJIHOMOYEHHBIM OCYLIECTBIIATH IPEN-
BapUTEIBHOE paccile]OBaHUE (J103HABaTElb,
CJIEI0BATENb — IOCTAHOBIICHUE), WIN JIULOM,
MIPOBOAAIIUM CyneOHOE pa3OuparenbcTBO (Cy-
1Ibsl — OIIPE/ICIICHHUE).

Taxke HEOOXOAMMO HANOMHHTH, YTO B
coorBerctBuu ¢ Ilocranosnenuem Ilimenyma
BepxoBnoro Cyna ot 29 uronsa 2010 . Ne 17
«O mpakTHKEe NPUMEHEHHUs CyllaMU HOPM, pe-
[JJAMEHTUPYIOIIUX y4YacTUE IOTEPIEBLIETO B
YTOJIOBHOM CYZIOIPOU3BOJICTBE» JIULIO, TOCTPA-
JlaBlIee OT IPECTYIUIEHUs, IpPU3HAETCA IIO-
TEPIIEBILIUM HE3aBUCHMO OT €r0 I'pa)KAaHCTBA,
BO3pacTa, (U3NYECKOTO WM ICUXUYECKOTO
COCTOSIHMS Y MHBIX JIaHHBIX O €r0 JUYHOCTH, a
TaK)K€ HE3aBUCUMO OT TOTO, YCTaHOBJIEHBI JIU
BCE JIMLIA, IPUYACTHBIE K COBEPLIEHUIO IIPECTY-
TUICHUS.

s nomyueHus craryca IOTEPIEBILErO
auiy He TpeOyeTcst opUIUanbHOTO MPU3HAHMSL.
B yrosmoBHOM IpaBe NOTEPIEBLIMI CTAaHOBUT-
Csl TAKOBBIM I10 (DaKTy COBEPILIEHHOTO JCSHHS.
UYenoBeK CTaHOBUTCS IOTEPIEBLIMM, KOIJa B
OTHOILIEHUHU HETO COBEPILIEHO ITPOTUBONPABHOE
JiesTHUE, TPU3HABAEMOE I10 3aKOHOJATEIbCTBY
YroJOBHO Haka3yeMbIM. Takum oOpa3om, Io-
TEPIEBIINN MOSABIAETCS, KOIJa B OTHOLIEHUU
JMIa COBEPLICHO NPOTUBOIPABHOE JESHUE U
NPUYMHEH Bpel, T. €. BOZHMKHOBEHHE HeOma-
TOIPUATHBIX TOCIEACTBUN SBISIETCS ITIAaBHBIM
00CTOSTEILCTBOM. YCTOHUMBOCTH CTaTyca Io-
TEPIIEBILETO B YIOJIOBHOM IIPOLECCE 3AKIIIOYa-
€TCsl B TOM, YTO OH HE TepsET €ro, Jaxe Koraa
OyleT OTKa3zaHO B BO30Y)XJIEHHHM YTOJIOBHOTO
nena (moo3peBacMblii He IOCTUT BO3pacTa yro-
JIOBHOM OTBETCTBEHHOCTH, SIBJISIETCSI HEBMEHS-
€MBbIM, aKT aMHUCTHHU U T. [1.).

B namell crpaHe 3HaYUTEIBHOE KOJIUYE-
CTBO MPECTYIUIEHUA HOCAT JATEHTHBIA Xa-
pakTep: o(UUIMANBHO HE PErUCTPUPYIOTCS;
KEPTBBI ITUX JICTHUIA HE MPUOOPETAIOT CTaTyC
norepneBmMx. 11o3ToMy MOXHO yTBEpKAarh,

! VromosHo-mpomeccyansHblii kogeke Poceniickoit demeparim ot 18 gexabps 2001 1., Ne 174—-®3 // Cripas.-tipaBo-
Bas cucteMB «KoncymeranTtlLitoc». URL: https://www.consultant.ru/ (mara o6pamenus: 20.09.2023).

2 O mpakTHKe MPUMEHEHHS CyAaMd HOPM, PeIIAMEHTHPYIOIIMX YYaCTUE IOTESPIEBIIETO B YTOJIOBHOM CyIOIPOH3-
Boznctae: [locranoenenne [Ineryma BepxosHoro Cyna Poccmiickoit @enepannu ot 29 ntons 2010 . Ne 17 (8 pen. [Tocra-
nosneHus [Tnenyma Bepxosroro Cyma Poccuiickoit @eneparu ot 9 despainst 2012 r. Ne 3) // Cnpas.-paBoBasi cuctema
«Koncynprantllnrocy. URL: https://www.consultant.ru/ (mata obpamenms: 20.09.2023).

(91) $ ou “g70¢ -2andadsiad pue aanpadsonar :pooyajess ‘meJ ‘A19100g



OO0111ecTBO, IIPaBO, TOCYJAPCTBEHHOCTD: peTpociieKTBa u nepcaekTusa. 2023, No 4 (16)

YT0JIOBHO-TIPABOBBIE HAYKH

YTO YMCJIO JKEPTB IPECTYIJICHUN 3HAYUTEIBHO
OoJIbIIIe, YEM YHCIIO MOTEPIEBILIUX.

OnepaTuBHO-PO3BICKHAS ~ JI€ATEIbHOCTD
(manee — OPJ]) xak oauH U3 BUIOB rocynap-
CTBEHHOM JeSITeIBHOCTH B OOphle ¢ mpecTyr-
HOCTBIO OCYLIECTBIISAETCS IOCPEACTBOM IIPOBE-
nenust OPM.

B HOpMaTHBHBIX IIPaBOBBIX aKTax HE yCTa-
HOBJIEHBI KaT€rOpUM YYAaCTHUKOB YIOJIOBHO-
IO CyAOIpPOU3BOACTBA, B OTHOLIEHUH KOTO-
PBIX BO3MOXKHO WJIM 3aIPEIIECHO IIPOBEICHUE
OPM. TIlosTOMYy COTpPYAHHMKH OIEPAaTUBHBIX
nonapazaeneHuit st nposenenuss OPM nomxk-
Hbl CaMH BBISIBJIATh HAJUYMUE 3aKOHHBIX OCHO-
BaHuil. B yactu 1 ct. 8§ @3 «O6 OPIl» 3aduk-
CHUPOBAHO: «IPa)IaHCTBO, HAIIMOHAJIbHOCTb,
MMYLIECTBEHHOE, IOJDKHOCTHOE, COLHAIBHOE
MOJIO)KEHUE U JApPYrHe OCOOEHHOCTH CTaryca
OTACJIBHBIX JIML[ HE SIBJISIOTCS INPENSTCTBUEM
JUIsl TpoBeleHuss B OTHouleHHud Hux OPM»
(0mHO M3 OCHOBHBIX YCJIOBHMH OCYIECTBICHUS
OPM)'. B nanHOM ciydae pedb UAET O IpO-
LIECCYaJIbHOM CTaTyce IOTEPIEBLINX, KOTOPbIE
Iepe]l 3aKOHOM paBHbI, KAK U MHBIE YYaCTHHU-
KM YTOJIOBHOIO IIpolecca, W IpU HaJIUYuU
3aKOHHBIX OCHOBAaHUH B UX OTHOILUEHUM TakK-
xe MoryT npoBoautbes OPM. Bo3moxHoCTh
nposeneHuss OPM B OTHOLIEHMHM IOTEPIIEB-
LIIMX TOATBEpXkAAeTcs B ompeneicHuu KoH-
ctutyuronnoro Cyna Poccuiickoit ®deneparumn
(manee — KC P®) ot 14 utons 1998 r. Ne 86-O
«IIo nemy o nmpoBepke KOHCTUTYLIHOHHOCTH OT-
JEeNbHBIX NOJIOKEHUH DenepaJbHOro 3aKoHa
«O06 omepaTuBHO-PO3BICKHON IESITEIbHOCTI
no >xanobe rpaxganku W.I. Yepnosoii»». B
1. 7 pemenuss KC P® yka3zaHo: «4TO Kacaer-
Csl paclpOCTPaHEHUsI ONEPATUBHO-PO3BICKHBIX
MEpPOIPUATUM HA BCTYNAIOUIMX B KOHTAKThl C
JULOM, B OTHOLIEHUU KOTOPOIO OCYIIECTBIIS-
I0TCSL 3TU MEpOIPUATHSA, TO OHO JOILyCTUMO
IIOCTOJIBKY, ITIOCKOJIBKY 3aJia4a OIEPaTUBHO-PO-
3BICKHBIX MEPONPUATUH 3aKIIIOYAeTCS B ycCTa-
HOBJICHUM CBsi3€il IpoBepsieMoro Jyuna»’. B

3TOM CIIy4ae MOI03peBaeMblil (OOBUHSIEMBIIL)
MOXET OBITh PACCMOTPEH Kak IpOBepsieMoe
JUI0, a TMOTEPHEeBIIMI — Kak JIMILO, HAIps-
MYIO WIM KOCBEHHO KOHTAaKTHPYIOLIEE C HUM.
CylIecTBeHHBIM 00CTOATEIBCTBOM  SIBIISICTCS,
YTO B JAaHHOM JIOKyMEHTE paccMaTpuBaeTcs
HaJuuue OCHOBaHUM ais nposeaeHus OPM,
KOTOpBIE IPOBOASTCSA B COOTBETCTBHHU C Cy/Ie0-
HBIM CaHKIMOHHpOBaHUEM. TakuMm oOpa3zoMm,
eciu BO3MOXHO mposeaenre OPM B oTHoliie-
HUH MOTEPIIEBIINX, POBOJUMBIX C CYI€OHOTO
CaHKLIMOHUPOBAHMS, TO BIIOJIHE JIOTUYHA BO3-
MOKHOCTH TipoBeicanss OPM, He TpeOyrommx
CyZeOHBIX CAaHKITUH.

BrelrensnoxkeHHOe  JaeT  BO3MOXHOCTH
CEJIaTh BBIBOJ O HAJIWYMM 3aKOHHBIX OCHO-
BaHuM 1ys nposenenuss OPM B oTHolieHUuU
MIOTEPIIEBIINX, KOTOPBIE MOIYT paclojiararb
BaxHOW uH(popManueir o0 o0cToATEIbCTBAX
COBEpLICHHOIO IPECTYILICHUS U O JINYHOCTHU
IofI03peBaeMbIX JIML. B mpouecce mnposene-
Hug OPM B OTHOLIEHUHU MOTEPIEBUINX TAKKE
MOTYT OBITh IOJy4€Hbl HOBBIE CBEJCHHS 00
00CTOSATENBCTBAX COBEPLUICHHOIO MPECTYyILIe-
HUSL.

IIpoananu3upyemM yKa3aHHbIE 3aKOHOM
ocHoBaHus nposeneHuss OPM. IlepBbim oc-
HOBAaHMEM €ro IPOBEACHUS SBIISIETCS Ha-
Au4Me BO30YXXKIEHHOTO YTOJIOBHOTO Jela.
durypa mnoTepreBlIEr0o B YrOJOBHOM JEe
MOSIBJISIETCA MOCTe BO30YKJIEHUS YTOJOBHO-
ro nena. BooOuie npu coBepiieHUN MpecTy-
IJICHUN TPHU BAXKHBIX OOCTOSATENBCTBA IPO-
UCXOJAT NMPAKTUYECKHU OAHOBPEMEHHO WIM B
TEUEHHE KOPOTKOTO BPEMEHH: BO30YyKIeHUE
YTOJIOBHOIO Ji€Jla, MPU3HAHUE YKEPTBHI IIpe-
CTYIUIEHUSl NOTEPIEBIIUM U BO3HUKHOBEHHE
ocHoBanus mis nposenenuss OPM. Ilpu op-
raHU3alMKM PACKPBITUS HPECTYIUIEHUH (0co-
OCHHO MPOTUB JUYHOCTH) OJHON M3 BaXKHBIX
3a7ad SBISAETCA YCTAaHOBJIEHHUE JIMYHOCTHU
norepnesuiero. TmarenbHoe U3ydYeHUE JIUY-
HOCTU TOTEPHEBIIETO MOXET MOCI0C00-

1 O6 omeparnBHO-PO3BICKHOM AesTensHOCTH: Denepanbubiii 3akon Poccuiickoit @eneparmu ot 12 aBrycra 1995 .
Ne 144-®3. Cmpas.-mpaBoBasi cucrema «Koncymsrantllmrocy // URL: https://www.consultant.ru/ (mara oOpamieHus:

20.09.2023).

2 Tlo ety O MPOBEpKE KOHCTUTYLIMOHHOCTH OTACIBHBIX mooxenuit dexepanpHoro 3akoHa «O06 omeparuBHO-PO-
3BICKHOU JEATETBHOCTHY 10 xanobe rpaxmanku . I. UepHosoii: Onpenenenne Korcturynnornoro Cyna Poccuiickoit
Oeneparyn ot 14 nronsa1998 . Ne 86-0 // Cobpanne 3akoHOmaTenscTBa Poccuiickoit @eneparmm. 1998. Ne 34. Cr. 4368.
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CTBOBaTh YCTAHOBJICHUIO MOTHBA U crocoba
COBEPILEHHUS MPECTYIUICHHS, BAXKHBIX 00CTO-
ATEIbCTBB, KOTOPbIE IIOMOTYT BBISBUTH IIO-
no3peBaeMbix aul. lloreprneBmuii sBisercs
LEHHBIM HCTOYHHUKOM HH(}OpMaIuu, HO HE
BCErla W3BECTHBIE €My CBEICHMS Iepesa-
I0TCA  COTPYAHHUKAM IIPAaBOOXPAaHUTEIbHBIX
opranoB. [lomyuenue uHpOpMaUUU OT IO-
TEPIEBIIETO TOJBKO CIEACTBEHHBIM IIyTEM
IIPAKTUYECKU HEBO3MOKHO, MUl IIOJy4YEHUS
MOJIHOM KapTUHBI MHOTJA TpebyeTcs mpoBe-
nenue OPM. B GonbInHCTBE CIydaeB morep-
NeBIINe HE HHPOPMHUPYIOTCS O IPOBEICHHUH B
X OTHOLIEHUH Meponpustuii. Ho B uckiro-
YUTEIBHBIX cllydasx Hekoropsie OPM, B Tom
YUCJIE OTPAHUYUBAIOIINE KOHCTUTYLIMOHHBIE
IpaBa, MOI'YT IPOBOAUTHCS C COIVIACHUS Ca-
MHUX IOTEPNEBIINX (B Cly4ac BOSHUKHOBEHUS
yIpO3bl KU3HH, 3J0POBbIO, COOCTBEHHOCTHU
OTZACJIBHBIX JIAIl 110 UX 3asBICHUIO UJIU C UX
comiacus B MHUCbMEHHOH (opMe pas3peraer-
cs npoBeaeHue HekoTopsix OPM). B pesynb-
tare nposeleHHOro OPM MOXHO MOJy4YUTh
uH(}OPMAINIO 0O CAMHUX MOTEPIEBIINX, B TOM
YUCJIE HEraTHUBHOIO XapakrTepa, XapaKTepu-
3YIOLLYI0 C OTPULIATEIBHOW CTOPOHBI, O BO3-
MOXHBIX CBSI34X C KPUMMHAJIBHBIM DJJIEMEH-
TOM, O HE3aKOHHOMU IE€ATEIIbHOCTHU.

OnHuMm U3 ocHoBaHuil nposeneHuss OPM
SBILIIOTCA IIOPYYECHHUE CIIEOBATENs, PYKOBO-
JUTENI CIIEACTBEHHOIO OpraHa, JI03HaBaTelld,
OpraHa JO3HaHUS WIA OIPEICIICHUS Cyaa II0

YTOJIOBHBIM JI€JIaM U MarepualiaM IIPOBEPKU CO-
OOILEHUH O MPECTYIICHUH, HAXOIAIIUMCS B UX
npousBoicTBe. JlaHHOE OcHOBaHMe HamOosee
4acTO BO3HUKAET B IPAKTUYECKOM AEATEIbHO-
CTH, OCOOCHHO TIPU PACCIIETOBAHUN HEOUEBUI-
HBIX IIPECTYIUICHUMN.

OTHOCHUTEIBHO HOBOE OCHOBAaHME, IIO-
3BoJisitoliee npoBoguTte OPM B oTHOLIEHUU
MIOTEPIIEBIINX, — 3TO HAJIU4YME JOKYMEHTa O
NPUMEHEHUH Mep 0e30MacHOCTH B OTHOILICHUU
3aIIMIIAEMBIX JIMLI, OCYLIECTBIISAEMBIX YIIOJIHO-
MOUYEHHBIMHU Ha TO TOCYAAPCTBEHHBIMYA OpraHa-
MU B INOpSAKE, NPEAYyCMOTPEHHOM 3aKOHOIA-
TenbcTBOM Poccuiickoit @enepanuu. AHaau3
NesITeIbHOCTH TOJpa3esieHu, obecneunBaro-
IUX TOCYIApCTBEHHYIO 3alIUTY, IIOKa3bIBAET,
YTO 3HAYUTEIBHOE YMCJIO 3aIUIIAEMBIX JIUI{
MMEIOT CTAaTyC MOTEPIEBIIUX I10 YTOJIOBHBIM
nesnaM. O BO3MOKHOCTH ocyiecTsienuss OPM
B OTHOLIEHUU 3aLIUIIAEMBIX JIUL [IPOBEIECH P
HCCIIEI0BAHNM, B T. 4. aBTOPOM JJAHHOM CTaTbU
[1,2].

TakuMm 00pa3oM, MOKHO KOHCTaTUpPOBAaTh
O HaJIMYUU 3aKOHHBIX OCHOBAHWM [UIS IPOBE-
nenust OPM B orHomeHuu noreprneBmux. B
pe3yinbrare nposeneHHbIx OPM BO3MOXHO 110-
JYYUTh CBEJEHUS HE TOJIBKO O COBEPILICHHOM
MPECTYIJICHUH, HO ¥ JONOJTHUTENIbHYIO HH(OP-
MAallMI0 O CaMUX IOTEPIEBUINX, @ TAKKE HHbIC
JaHHBIEC, KOTOPBIMU OHHU PACIIOIAray U 10 pa3-
JIMYHBIM [IPUYMHAM HE MEPENaIu COTPYAHUKAM
[IPaBOOXPAHUTEIIBHBIX OPIaHOB.
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